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THE VOLUNTARY DISCLOSURE PROGRAMME (VDP) EXPLAINED

THE BALANCING ACT.

To act or not to act. A window of opportunity
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EXCHANGE OF INFORMATION
WHAT IS THE BALANCING ACT ALL ABOUT?
A last chance opportunity for taxpayers to regularise their tax affairs before the inception of
the Automatic Exchange of Account Information (AEoI), which will mean that SARS will be
privy to previously undisclosed offshore account information. If SARS beats the taxpayer to
this information, the taxpayer forfeits the right to claim relief in terms of voluntary disclosure.
The consequences of this may be far reaching given the dispensation that might otherwise have
applied when SARS was seeking to extend the tax base by providing incentives for taxpayers to
come forth and regularise.

HOW DOES THE STANDARD FOR AUTOMATIC EXCHANGE OF FINANCIAL
ACCOUNT INFORMATION (AEOI) IN TAX MATTERS, COMMON REPORTING
STANDARDS (CRS), THE SPECIAL VOLUNTARY DISCLOSURE PROGRAMME AND THE
PERMANENT VOLUNTARY DISCLOSURE PROGRAMME INTERFACE?
STANDARD FOR THE AUTOMATIC EXCHANGE
OF ACCOUNT INFORMATION (AEOI)
Given the effect of globalisation and the ability for
most to invest in offshore structures, resulting in tax
leakage through evasion, the adoption of a common
approach to the automatic exchange of information
was introduced. This allows for revenue offices
around the globe to obtain access to information
relating to undeclared offshore funds.
The standard consists of the following:
Common Reporting Standard (CRS) that
contains the due diligence rules for financial
institutions to collect and report information
deemed necessary to be exchanged through the
AEoI agreement.
The Model Competent Authority Agreement
(MCAA) which links the CRS to the legal
basis for exchange and specifies the type of
information to be exchanged.
Guidance on Technical Solutions with regard
to the safeguards and confidentiality to be
considered in exchanging information.

What does this mean for taxpayers?
Given the robust nature of the AEoI platform, it is only matter of time before taxpayers
that have invested funds illegally abroad, will be audited and investigated. Foreign
accountholders are therefore provided with a window of opportunity to regularise their
affairs within a period of six months before the audit/verification process takes effect.
The promulgation of the Tax Administration Act brought to life the permanent Voluntary
Disclosure Relief Programme.
Why is there a Special VDP when we have a Permanent VDP housed in the TAA?
Given the accessibility of revenue authorities across the globe to access financial information
through several taxpayer databases, it is only a matter of time before SARS will have access
to tax resident accountholders that may have used their accounts to evade South African
tax liabilities. Should SARS beat the taxpayer to it by conducting an audit or investigation
into the taxpayer’s activities, prior to a formal application for VDP relief, the taxpayer will not
qualify for such relief. The taxpayer can therefore not apply either in terms of the permanent
VDP or the Special VDP.
How to consider the merits of applying for voluntary disclosure?
This will depend on the facts and circumstances of each individual case. This will need to be
balanced against the merits of applying for voluntary disclosure relief in accordance with the
TAA or whether to apply under the SVDP, subject to certain conditions.
What is the difference between VDP and SVDP?
The permanent VDP gives SARS the authority, in accordance with section 99 of the ITA, but
does not provide for prescription in the case of fraud, misrepresentation or non-disclosure. In
this case, SARS can go back to the initial date of the non-compliance.
The SVDP on the other hand, is offered for a specified period, i.e. 1 March 2010 to 28 February
2015.
What is the period during which the SVDP will apply?
Applications for relief in terms of the SVDP are likely to be open from 1 October 2016 to 31
March 2017. Should a taxpayer not submit an application during this time, the application
may be lodged in accordance with the permanent VDP contained in section 227 of the Tax
Administration Act (“TAA”).

Who is eligible to apply for SVDP?
Individuals and Companies
Settlors, donors of foreign discretionary trusts (assets were deemed to be held personally)
Who is not eligible to apply for SVDP?
If SARS obtains information under the terms of any AEoI procedure, the SVDP will not
qualify given that the taxpayer is likely to be regarded as being under audit or investigation.
When foreign assets abroad are acquired from ‘after-tax’ monies.
When proceeds from the investments abroad were not subjected to income tax.
What are the benefits of applying for the SVDP?
Capital that funded the investment was not declared
Capital that gave rise to the initial investment is not subject to income tax, donations tax
and estate duty.
50% of the highest value of the aggregate of all assets situated outside South Africa
(between or deemed to be between) 1 March 2010 and 28 February 2015 that were derived
from undeclared income will be included in taxable income and subject to tax in the 2015
tax year. The value is the market value as determined in the foreign currency translated to
South African Rand at the spot rate at the end of the tax period in which the highest value
fell.
The undeclared income that originally gave rise to the foreign asset will be exempt from
income tax, donations tax and estate duty liabilities arising in the past;
Investment earnings and other taxable events prior to 1 March 2015 will be exempt (i.e.
interest income);
Interest on tax liabilities arising from the disclosure will only commence from the 2015 year
of assessment;
No understatement penalties will be applicable;
As is currently the case in the existing permanent VDP, SARS will not pursue criminal
prosecution for a tax offence where an application under the SVDP is successful.
More specifically, the SVDP does not place an obligation for a taxpayer to apply for both,
tax and exchange control relief. A taxpayer may opt to regularise his/her exchange control
position by availing of the relief afforded in terms of the SVDP and may elect to apply
to regularise his/her tax affairs in terms of the application of the permanent VDP which,
contained in the Tax Administration Act No. 28 of 2011.

To act or not to act?
If you answer
(Yes) to two or more of the below questions, please contact BDO to schedule
a consultation to discuss the procedure to be adopted in (a) collating the necessary information
and (b) ensuring the appropriate privilege is applied.
Are you a resident of South Africa?
Are you a foreign accountholder?
Do you hold any undisclosed foreign bank accounts?
Do you hold any additional foreign assets (i.e. are you a beneficiary of a discretionary trust
where the trust assets are deemed to be owned by you)?
Did you externalise funds without obtaining the necessary exchange control approvals?
Did you disclose the return on the investment in the form of foreign interest/dividends in SA?
Exchange Controls and the SVDP:
From an exchange control perspective, the SVDP also provides opportunities for South African
exchange control residents to regularise their positions where funds were externalised in the
absence of obtaining the necessary exchange control approvals and clearances.

VDP insights from the mouths of our professionals.

However, the Tax Voluntary Disclosure Programme (VDP) may bring some relief. The VDP provides
taxpayers with relief from understatement penalties, administrative penalties and criminal
prosecution in certain instances where they disclose noncompliance to SARS.
A VDP application must be voluntary; involve a default not previously disclosed to SARS by
the applicant or by a representative; be full and complete; potentially result in understatement
penalties; and not result in a refund from SARS. Application must be made in the predetermined
form and manner. A default refers to a submission of inaccurate or incomplete information to SARS,
or failure to submit information or adoption of a tax position, if the submission, nonsubmission, or
adoption resulted in understatement.
VDP applicants may not be under SARS audit or investigation for that default, except if SARS is
satisfied that the default would not have been detected in the audit or investigation and it would be
in the interest of good management of the tax system and the best use of SARS’ resources.
Successful VDP applicants enter into binding written agreements with SARS, which need to include
the material facts; the amount payable and the understatement penalty; the payment terms and
dates; and any other undertakings by SARS or the taxpayer. Taxpayers may submit anonymous VDP
applications to request a nonbinding SARS opinion on applicability. Finance Minister Pravin Gordhan
in his budget speech in February announced a Special Voluntary Disclosure Programme (Special
VDP). The Special VDP will provide relief for the six months from October 1 to March 31 2017.

VOLUNTARY — AND LESS COSTLY — DISCLOSURE OPTIONS
BY FERDIE SCHNEIDER, NATIONAL HEAD OF TAX – MAY 2016

With the Panama Papers headlining across the world, the global exchange of information measures
introduced by the Organisation for Economic Co-operation and Development (OECD) will apply to
SA from next year to ensure that countries share investment information to reduce tax evasion.
The Panama Papers comprise 11.5-million detailed documents of more than 214,000 offshore
companies. They were compiled by a Panamanian corporate service provider and include the
identities of company shareholders and directors and reveal how wealthy individuals hide their
assets. The papers identified a number of heads of state, government leaders and government
officials in a number of countries and it is clear some vehicles were used for fraud, drug trafficking
and tax evasion. The information can be traced as far back as the 1970s.
The South African Revenue Service (SARS) has announced that it will investigate implicated South
Africans, who could be guilty of tax evasion and avoidance through offshore structures.

It is only available to individuals and companies, and donors, deceased estates of donors or
beneficiaries in relation to foreign discretionary trusts, if they elect to have the trust’s offshore
assets and income deemed to be held by them. Trusts and amounts used to directly or indirectly
fund assets that have been disclosed to SARS in terms of the international exchange of information
procedure will not qualify for the Special VDP. The special VDP will grant relief of 50% of the total
amount used to fund the acquisition of offshore assets before March 1 last year.
Investment returns pre-March 1 2010 will be exempt from normal tax but will comprise taxable
income post March 1 2010. Interest on tax debts to fund the acquisition of offshore assets or
investment returns on those offshore assets will apply from March 1 2010. No understatement
penalties will be levied if a Special VDP application is successful. SARS will not pursue criminal
prosecution if a Special VDP application is successful. The Special VDP also extends to disclosures
in terms of the exchange control contraventions in terms of which the Reserve Bank will grant
taxpayers the opportunity to regularise their exchange control affairs in a less costly manner
than Reserve Bank discovery. The VDP and Special VDP provide the opportunity for taxpayers to
regularise their domestic and cross-border tax issues in a less costly manner and in the process
could enhance the tax base. This may bring relief against the consequences of the Panama Papers if
disclosure is made before SARS discovery.

GRACE PERIOD FOR DISCLOSURE OF OFFSHORE ASSETS
BY FERDIE SCHNEIDER, NATIONAL HEAD OF TAX – APRIL 2016

Taxpayers can apply for the VDP from October 1 this year to March 31 2017. Individuals
and corporates may apply, initially on a no-names basis and may also be made by taxpayer
representatives. This needs to be done on the same basis as the VDP contemplated in Part B of
Chapter 16 of the Tax Administration, 2011. Persons aware of a pending audit or investigation in
respect of foreign assets or foreign taxes, or persons already under such audit or investigation,
will not qualify. Trusts will also not qualify. If the scope of the audit or investigation is in respect of
other areas a person may still qualify. Settlors, donors, deceased estates or beneficiaries of foreign
discretionary trusts may participate if they elect to have the trust’s offshore assets and income
deemed to be held by them. The VDP will not apply to amounts disclosed to SARS in terms of an
international exchange of information procedure. Unauthorised funds repatriated to SA will be
subject to a 5% exchange control levy, and funds kept offshore will be subject to a 10% exchange
control levy. These levies will be based on the market value of the assets on February 29 this year.
The VDP will allow South African resident individuals and companies to disclose and regularise their
exchange control contravention that occurred before February 29. Individuals will not be allowed to
claim their R10m (or remaining part thereof) foreign capital allowance as a deduction.
The levy may also not be reduced by fees or commissions paid. Where a liable person has not
applied for the VDP, a levy ranging from 10% to 40% will be imposed on current market value.
The quantum of the imposition will depend on whether the funds are repatriated or not. The levy
must be paid from foreign-sourced funds. To the extent that local funds are used to pay the levy, an
additional 2% levy will be imposed. The VDP will grant tax relief of 50% of the total amount (“seed
money”) used to acquire offshore assets before March 1 last year to be included in taxable income
and subject to tax. Only returns on those offshore assets received or accrued on or after March 1
2010 will be included in taxable income. Returns that accrued prior to that date will be exempt.
Interest on tax debts resulting from the disclosure will be payable from that date.

In terms of the automatic exchange of information agreement introduced by the Organisation for
Economic Co-operation and Development (OECD), SA and other tax authorities will be exchanging
taxpayer information from next year. To encourage compliance, the finance minister announced
a special voluntary disclosure programme (VDP) in respect of offshore assets and income in his
February budget speech. This joint initiative of the Revenue Service (SARS) and the Reserve Bank
will enable taxpayers with unauthorised offshore assets to make voluntary disclosure to rectify
tax or exchange control violations. The 2003 and current amnesty were announced following the
South African tax system’s changing from the residence to the worldwide basis of taxation in 1997.
Provisions relating to the VDP have been made available in the Rates and Monetary Amounts and
Amendment of Revenue Laws Bill, 2016, the Rates and Monetary Amounts and Amendment of
Revenue Laws (Administration Bill), 2016, and under the Exchange Control Regulation 24 of 1961.

The tax and exchange control amnesty of 2003 raised between R3bn and R7bn. At the time,
foreign funds held by South Africans amounted to about R69bn, of which R48bn was held without
authorisation. A recent report revealed that about R28bn (or 0.57% of SA’s gross domestic product)
was held by South African citizens in more than 2,000 HSBC Swiss bank accounts. Although this
may seem significant, it only represents one report from one bank in one tax haven. The VDP now
allows taxpayers a grace period within which to make disclosure before the automatic exchange
of information agreement of the OECD comes into operation in SA next year. No understatement
penalties will be levied and successful application will not result in prosecution or imprisonment.

NEW VOLUNTARY DISCLOSURE OF OFFSHORE ASSETS PROGRAMME OFFERS
RELIEF TO SA TAXPAYERS
BY ILSA GROENEWALD, ASSOCIATE DIRECTOR, TAX – APRIL 2016

“It should be remembered that the global standard for the automatic exchange of information
between tax authorities will kick into gear in the 2017 tax year. Any amount which SARS obtains
using the international exchange of information, will not qualify for this special VDP.”

Time is running out for South African taxpayers who have not yet disclosed their overseas assets,
according to Ilsa Groenewald, Associate Director for tax at the Durban office of BDO South Africa,
the audit, advisory and tax firm.

Groenewald said that levies would be charged on the assets declared, based on the current market
value as at 29 February 2016. This would amount to 5% of the leviable amount if the funds were
repatriated to South Africa and 10% if kept offshore.

The good news is that they will have the opportunity to voluntarily disclose their offshore assets
and income and any exchange control contraventions that occurred prior to 29 February 2016 in a
special window period from 1 October 2016 to 31 March 2017.

“The levy must be paid from foreign-sourced funds. Should you wish to pay your levy from a South
African sourced fund, SARS will charge an additional 2% of the leviable amount.”

This follows an announcement by the National Treasury’s Minister of Finance in February this year.
“The aim is once again to encourage compliance amongst South African taxpayers and to give them
the chance to get their house in order and regularise their exchange control affairs,” Groenewald
said.
There were three substantial incentives to apply for relief under this special Voluntary Disclosure
Programme (VDP) in respect of offshore assets and income, she explained.
“Interest accrued on offshore assets will only be charged from 1 March 2010 onwards. Also, if the
application is successful, no under-statement penalties will be levied and SARS will not pursue
criminal prosecution for this tax offence.”
Another benefit is that only 50% of the total amount applied for will be included in the taxpayer’s
taxable income and subject to normal tax rates.
Groenewald said that individuals and companies were eligible to apply for the special VDP.
“Trusts do not qualify but settlors, donors, deceased estates or beneficiaries of foreign discretionary
trusts may participate if they elect to have the trust’s offshore assets and income held by them.”
If SARS was aware of a pending audit or investigation in respect of anyone’s foreign assets or foreign
taxes, they would not be eligible to apply for the special VDP, Groenewald said.
“However, SARS will still accept a VDP application if the scope of the audit is for a different tax, for
example, if you are applying for relief of income tax and SARS is conducting a PAYE audit.”

“SARS has made it clear that individuals will not be able to deduct their R10 million foreign capital
allowance, or any remaining portion of it, from the leviable amount. The levy may also not be
reduced by any fees or commission.”
It was apparent that SARS was encouraging South African taxpayers to invest in their country, she
said.
Groenewald went on to say that the Financial Surveillance Department of the South African
Reserve Bank (FinSurv) had taken a firm stand and that, if anyone wished to voluntarily make a full
disclosure directly to them, outside the framework of this special VDP, then they would have to pay
a settlement ranging from between 10% and 40% of the current market value of their unauthorised
foreign assets.
Determination of the final settlement amount would also depend on whether they elected to retain
their funds overseas or repatriate them.
“It is worth bearing in mind that should a South African taxpayer not apply for this special VDP, and
SARS and FinSurv discover any undisclosed assets, then they will face the full force of the law,” she
said.
Groenewald explained that all applications for relief from exchange control under this special VDP
are to be made according to the Provisions of Regulation 24 of the Exchange Control Regulations of
1961.
“SARS and the South African Reserve Bank are working together to ensure that these applications
are assessed through one joint process. Full details of the compliance requirements will be made
public later in the year, as the window period for this VDP only opens in October,” she said.

PANAMA PAPERS: SA BE WARNED - USE THE VOLUNTARY DISCLOSURE
PROGRAMME OR PAY

IN TERMS OF THE TAA, A VDP APPLICATION MUST:
Be voluntary;

BY KEELEN SNYDERS, TAX TRAINEE AT BDO SOUTH AFRICA – APRIL 2016

Involve a ‘default’ which has not been previously disclosed to SARS by the applicant or by a
representative;

The recent leak of the so-called ‘Panama Papers’ made headlines across the world and has
implicated numerous celebrities, business leaders and politicians for not declaring their offshore
assets and evading taxes. This has prompted investigations by revenue authorities across the globe
to bring the culprits to book.

Be full and complete in all material aspects;

Legislative provisions are currently being introduced globally to encourage the automatic exchange
of information, for example, the United States of America signed an agreement with South Africa
to introduce the Foreign Account Tax Compliance Act (FATCA) in 2010. The purpose is that such
information regarding the ultimate beneficial owners should be shared in order to track any illicit
flows of funds or assets between countries. This kind of information being shared will ensure that it
is easier to track illegal activities.
Even though taxpayers are entitled to structure their affairs in order to minimise their tax liabilities
(Lord Tomlin in Duke of Westminster v IRC (1953) (at 520)), it is important that taxpayers ensure
that they are not evading tax. Globally, a distinction is drawn between tax avoidance and tax
evasion. Tax evasion is a deliberate illegal act, with the intention of not paying tax, whereas tax
avoidance refers to taxpayers legally structuring their affairs to take advantage of legislative
loopholes in tax codes.
Due to this leak of information through the Panama Papers, the South African Revenue Service
(SARS) has stated that it will be investigating South Africans who have been implicated. This leak
may also have the effect of widening the scope of SARS’ investigations to investigate other people,
those not necessarily implicated in the Panama Papers but who may have been avoiding or evading
tax by making use of offshore structures.
To the relief of those implicated in the Panama Papers and others finding themselves on the wrong
side of the line, the Tax Administration Act (TAA) contains a Voluntary Disclosure Programme (VDP).
The purpose of the VDP is to encourage taxpayers to disclose non-compliance to SARS by providing
successful applicants with relief from understatement penalties and administrative penalties. SARS
would also not pursue any criminal prosecution for criminal offences contained in a taxpayer’s VDP
application.

Involve the potential imposition of an understatement penalty in respect of the default;
Not result in a refund due by SARS; and
Be made in the prescribed form and manner.
A ‘default’ is described as ‘the submission of inaccurate or incomplete information to SARS, or the
failure to submit information or the adoption of a “tax position”, where such submission, nonsubmission, or adoption resulted in an understatement’.
To apply for the VDP the applicant cannot be subject to an audit or investigation relating to the
default. However, even if the audit or investigation relates to such default, SARS may still allow the
VDP application if a senior SARS official is satisfied that the default would not have been detected
during the audit or investigation and if the acceptance of the application would be in the interest of
the good management of the tax system and the best use of SARS’ resources.
Successful VDP applications are recorded in a voluntary disclosure agreement between SARS and
the applicant, which is a binding contract.
THE VDP AGREEMENT SHOULD INCLUDE THE FOLLOWING:
The material facts of the default;
The amount payable and the understatement penalty;
The payment arrangements and dates; and
The undertakings by SARS and the taxpayer.
Should a taxpayer be uncertain if they would qualify for VDP relief, the taxpayer may submit an
anonymous VDP application to request a non-binding SARS private opinion.
In the 2016 Budget Speech, a Special Voluntary Disclosure Programme (Special VDP) was
announced to give taxpayers additional relief. National Treasury issued a media statement on 12
April 2016 containing draft legislation on the Special VDP, which is open to comments until 29 April
2016. The relief provided by the Special VDP will apply for a limited period of six months from 1
October 2016 to 31 March 2017.
The primary difference between the Special VDP draft legislation and the current VDP relates to who
may qualify for relief.

ONLY CERTAIN PERSONS MAY APPLY FOR RELIEF UNDER THE SPECIAL VDP, INCLUDING:
Individuals and companies; and
Donors, deceased estates of donors or beneficiaries in relation to foreign discretionary trusts, if
they elect to have the trust’s offshore assets and income deemed to be held by them. Trusts will
not be eligible for the Special VDP. Neither will amounts that have directly or indirectly funded
assets that have been disclosed to SARS in terms of the international exchange of information
procedure.
The special VDP will grant the following relief:
•

Some 50% of the total amount used to fund the acquisition of offshore assets before 1
March 2015;

•

Investment returns prior to 1 March 2010 will be exempt from normal tax, while investment
returns after 1 March 2010 will be included in taxable income;

•

Interest on tax debts to fund the acquisition of offshore assets or investment returns on
those offshore assets will only commence on 1 March 2010; and

•

No understatement penalties will be levied if a special VDP application is successful.

SPECIAL VOLUNTARY DISCLOSURE PROGRAMME ON OFFSHORE ASSETS AND
INCOME
BY FERDIE SCHNEIDER, NATIONAL HEAD OF TAX – MARCH 2016

With the substantial changes to the Organisation for Economic Co-operation and Development
(OECD) taking place, countries across the world are anticipating what this will mean for them
and their operating companies. This is one of the biggest changes in the tax landscape globally
and South Africans need to be informed of what to expect for the future administration and
management of their accounts and businesses.
The tax and exchange control amnesty of 2003 raised anything between R3bn and R7bn. At the
time, foreign funds held by South African persons amounted to approximately R69bn, of which
R48bn was held without authorisation. A recent report revealed that approximately R28bn (or
0.57% of South Africa’s GDP), was held by South African citizens in HSBC Swiss bank accounts, in
more than 2000 accounts. Although this may seem significant, it only represents one report from
one bank in one tax haven.

Some 50% of the total amount that was used to fund the acquisition of non-South African assets
acquired prior to 1 March 2010 will be included in taxable income in the first year of assessment that
ended prior to 1 March 2010.
SARS will not pursue criminal prosecution if a Special VDP application is successful, as is the case
with the current VDP discussed above. The application process for a Special VDP is the same as the
current VDP.
The Special VDP also contains provisions relating to the disclosure of Exchange Control
Contraventions (ECR), 1961. The Financial Surveillance Department of the South African Reserve
Bank (FinSurv) will provide taxpayers with an opportunity to regularise their exchange control affairs
by providing relief from contraventions of the provisions of the ECR, which include ownership of
unauthorised assets. Applications for exchange control relief under the Special VDP should be made
under the ECR.
The TAA provides a list of situations whereby taxpayers are seen to be either directly or indirectly
involved in tax evasion or obtaining an undue refund by fraud or theft, which constitutes a criminal
offence.
In conclusion, the VDP is available to help non-compliant taxpayers. In light of recent events, it
provides a real window of opportunity to come clean with minimum repercussions.

In terms of the Automatic Exchange of Information Agreement introduced by the OECD, South
Africa and other tax authorities will be exchanging taxpayer information from 2017. To encourage
compliance, the Minister of Finance, Pravin Gordhan, announced a Special Voluntary Disclosure
Programme (VDP) in respect of offshore assets and income in his February 2016 Budget Speech.
“This joint initiative of SARS and SARB will enable taxpayers with unauthorised offshore assets
to make voluntary disclosure to rectify tax or exchange control violations. The 2003 and current
amnesty were announced following the SA Tax system’s change from the residence to the
worldwide basis of taxation, which commenced in 1997 and was further cemented in 2001,” states
Ferdie Schneider, Head of Tax at BDO South Africa.

Provisions relating to the Special VDP have been made available in the Rates and Monetary Amounts
and Amendment of Revenue Laws Bill 2016, the Rates and Monetary Amounts and Amendment
of Revenue Laws (Administration Bill), 2016, and under the Exchange Control Regulation 24 of
1961. “Taxpayers can apply for the Special VDP from 1 October 2016 to 31 March 2017. Individuals
and Corporates may apply for the Special VDP, which initially can be done on a no-name basis and
may also be made by taxpayer representatives. This needs to be done on the same basis as the VDP
contemplated in Part B of Chapter 16 of the Tax Administration, 2011,” continues Schneider.

IGNORE THE AMNESTY AT PERIL
BY PROFESSOR MATTHEW LESTER – FEBRUARY 2016

South Africans with undeclared
money squirreled away in
offshore accounts who do not
take cognisance of the latest tax
amnesty had better be considering
emigrating.

Persons aware of a pending audit or investigation in respect of foreign assets or foreign taxes, or
persons already under such audit or investigation, will not qualify for the Special VDP. Trusts will
also not qualify for the Special VDP. If the scope of the audit or investigation is in respect of other
areas, a person may still qualify for the Special VDP. However, settlors, donors, deceased estates, or
beneficiaries of foreign discretionary trusts may, however, participate in the Special VDP if they elect
to have the trust’s offshore assets and income deemed to be held by them. The Special VDP will not
apply to amounts disclosed to SARS in terms of an international exchange of information procedure.
“Unauthorised funds repatriated to SA will be subject to a 5% exchange control levy, and funds
kept offshore will be subject to a 10% exchange control levy,” says Schneider. “These levies will
be based on the market value of the assets on 29 February 2016. The Special VDP will allow South
African resident individuals and companies to disclose and regularise their exchange control
contravention that occurred pre 29 February 2016. Individuals will not be allowed to claim their
R10 million (or remaining part thereof) foreign capital allowance as a deduction. The levy may also
not be reduced by fees or commissions paid. Where a liable person has not applied for the Special
VDP, a levy ranging between 10% and 40% will be imposed on the current market value (refer
also to Shuttleworth case). The quantum of the imposition will depend on whether the funds are
repatriated or not. The levy must be paid from foreign-sourced funds,” says Schneider. To the extent
that local funds are used to pay the levy, an additional 2% levy will be imposed.
The Special VDP will grant tax relief of 50% of the total amount (‘seed money’) used to acquire
offshore assets before 1 March 2015, to be included in taxable income. Only investment returns
on those offshore assets received or accrued on or after 1 March 2010 will be included in taxable
income. Investment returns that accrued prior to 1 March 2010 will be exempt. Interest on tax debts
resulting from the disclosure will be payable from 1 March 2010.
“The Special VDP now allows taxpayers a grace period within which to make disclosure before the
automatic exchange of information agreement of the OECD comes into operation in SA in 2017. In
terms of the Special VDP, no understatement penalties will be levied and successful application will
not result in criminal prosecution or imprisonment,” concludes Schneider.

Addressing the annual BDO South
Africa post-budget presentation in
Durban, Rhodes Business School
tax professor, Matthew Lester said
new reporting requirements for
financial institutions globally would
come into effect in 2017/2018 and
expose anyone with secret offshore
bank accounts.
Finance Minister Pravin Gordhan announced during his budget speech on Wednesday the country
would introduce a second tax amnesty for funds illegally held offshore to encourage South Africans
to repatriate their capital without excessively onerous penalties. Renamed a “voluntary disclosure
programme”, it follows the 2003 amnesty that raised R2,9 billion in levies with R48 billion of
the R69 billion declared having been held offshore illegally. That amnesty saw more than 42000
applications approved. The South African Revenue Service (SARS) has also had a voluntary disclosure
programme in place since 2012 to allow taxpayers to declare their offshore assets in return for the
waiver of penalties and criminal sanctions.
Gordhan announced a six-month period effective 1 October 2016 for individuals to bring home their
capital for relatively small penalties ahead of the international shake-up. Lester warned anyone
caught with undeclared assets after this amnesty would face criminal prosecution and penalties
twice the value of the funds confiscated.
“If you have offshore capital, do something about it,” he warned.
The amnesty was not open to trusts and excluded any individuals already under a SARS
investigation.

Gordhan’s move comes as the South African Treasury stems attempts for the global rating agencies
to downgrade the economy to junk status. Lester said the tone of this week’s budget signalled
Treasury believed it had done sufficient to avoid the negative rating and in reality South Africa’s debt
levels were below the projections the International Monetary Fund (IMF) had made in 2014.
Lester credited this to the country’s tax buoyancy – the indicator measuring efficiency and
responsiveness of revenue mobilisation to gross domestic product growth (GDP) – that had
escalated in the past three years despite the sluggish GDP.
Analysing the budget based on the principles put forward by French economist Thomas Piketty that
balances efficiency with social equity, Lester said South Africa’s wealth gap now meant 1% of the
population enjoyed 20% of income. This was on par with the situation in 1948 and double the level
in 1994 when the top tier only accounted for 10% of personal income tax. However, South Africa
was not tackling its GDP projections hand-in-hand with population growth meaning the escalating
population growth would render the National Development Plan (NDP) virtually ineffective. He
quipped in the 2000 days South Africa has been fighting Nkandla, 6 million babies had been born.
Piketty’s book Capital in the Twenty-First Century argues the rate of capital return in developed
countries was persistently greater than the rate of economic growth and this would cause wealth
inequality to increase in the future. He considers this problematic and proposes redistribution
through a progressive global tax on wealth.
Lester said while South Africa had not specifically defined a wealth tax, there were a myriad of taxes
that more heavily burdened the wealthy over the country’s mass poor. These included transfer
duties on properties, specifically Gordhan’s latest initiative for another 13% tier on sales above R10
million, and not providing for fiscal drag in the top income brackets for the first time in 15 years.
“The wealthy in South Africa are getting wealthier and they must pay,” he said.
Lester acknowledged there were many South Africans wanting to know what SARS was doing to
tackle the value-added tax (VAT) irregularities in the “grey economy” “those companies outside the
top 500 companies not regularly audited by the tax authorities”
The IMF reportedly believes South Africa was losing 8% of potential VAT revenue or R20 billion by
not focusing on the smaller players currently abusing the system.
He dismissed the proposed sugar tax to achieve the intended goal to introduce healthier eating
in South Africa, indicating it was the poor who typically consumed sugar Lester also warned the
escalating sin taxes on cigarettes and alcohol were reaching levels where the country was suffering
massive cross-border smuggling.

TIME IS TICKING ON DISCLOSING YOUR OFFSHORE ASSETS
BY KEZIA TALBOT, LEGAL ADVISOR AT BDO WEALTH ADVISERS – FEBRUARY 2016

For those taxpayers with undisclosed foreign assets, time is running out. With the introduction of
FATCA and a global standard for the automatic exchange of information between countries’ tax
authorities, it is unlikely that undisclosed foreign assets will remain as such for long, resulting in
serious consequences for the taxpayer.
It is in light of this that the Minister of Finance in his Budget Speech announced that a Special
Voluntary Disclosure Programme (VDP), a ‘third amnesty’, would be introduced in order to
encourage affected taxpayers to regularise their tax and exchange control affairs. This Special VDP
differs from the first two amnesties or VDP in that in this VDP a taxpayer cannot make use of his
unutilised foreign investment allowance in order to offset the levies payable on the unauthorised
offshore assets.
The Special VDP has a limited window of application, being from the 1st of October 2016 to the 31st
of March 2017.
PROVISIONS OF THE SPECIAL VDP, WHICH WE WOULD LIKE TO BRING TO THE
ATTENTION OF AFFECTED TAXPAYERS, ARE AS FOLLOWS:
There will be no normal tax levied on income earned in respect of unauthorised assets prior to
1st March 2010. This means that a taxpayer only needs to go back 5 years insofar as reporting is
concerned, and provides certainty to the taxpayer
During the window period, dependant on whether the taxpayer elects to repatriate the
unauthorised assets or their proceeds, or whether they elect to leave the assets offshore, a levy
of 5% or 10% respectively, on the market value of the assets will be payable by the taxpayer.
The possibility of a lower levy upon repatriating the assets is an attractive option to the
taxpayer, who may, in any event thereafter remit the assets back offshore using the R10 million
p.a foreign investment allowance;
After the limited window application period, the taxpayer may voluntarily approach the
Financial Surveillance Unit to disclose unauthorised assets, and the Financial Surveillance Unity
may, at their discretion, impose levies of between 10 and 40%; and
In the event that assets are not disclosed through the VDP or voluntarily, the taxpayer will face
the full force of the law.
Those taxpayers who are faced with this dilemma should take advantage of this final opportunity to
regularise their tax and exchange control affairs upon more favourable terms.

WE TAKE IT PERSONALLY

Anyone requiring more information or assistance
in making a special VDP application should
contact the following people at BDO:
TAX
Ferdie Schneider
National Head of Tax and Tax Partner
+27 (0) 82 771 4157
+27 (0) 11 488 1820
fschneider@bdo.co.za
Shohana Mohan
Head of Individual and Expatriate Tax
+27 (0) 11 488 1846
+27 (0) 79 095 2125
smohan@bdo.co.za
WEALTH
Kezia Talbot
Legal Adviser
+27 (0) 73 573 0440
+27 (0) 11 488 1715
ktalbot@bdo.co.za
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